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The signing of the EU-Ukraine Association Agreement,
along with the establishment of a visa-free regime, have
increased Ukraine's readiness and ability to undertake
the activities required for EU integration. European inte-
gration, defined in the Ukrainian Constitution as a strate-
gic foreign policy objective, would best be demonstrated
by inclusion in the Schengen Area and the consequent
removal of internal borders. The Schengen Area compris-
es European countries, including the associated coun-
tries of Iceland, Norway, Switzerland, Liechtenstein. Other
countries, such as Romania, Bulgaria, Croatia and Cyprus
apply the Schengen acquis in border management, while
derogating to its provisions in maintaining border con-
trols at their internal borders. However, the EU-Ukraine
cooperation under the Schengen acquis depends on Ukrai-
ne's readiness to implement European values and stand-
ards in terms of ensuring effective and inclusive border
management.

When assessing Ukraine’s perspective for inclusion in the
Schengen Area the future external borders of the Schen-
gen Area, i.e.the borders Ukraine shares with Belarus, Rus-
sia and eventually Moldova, should be taken into consid-
eration. Under the perspective, its borders with Slovakia,
Poland, Hungary, and Romania will be deemed internal
borders. As such, they hold no relevance to this particular
issue. Nonetheless, we think it important and useful to
assess the potential for facilitating the movement of per-
sons across borders with EU member states, especially
Slovakia, at the time of joining the Schengen Area.



One of the main objectives of the EU in protecting the
common area of freedom, security and justice is to grad-
ually introduce an integrated management system for its
external borders.! The original model of integrated bor-
der management was adopted as part of the “Justice and
Home Affairs Council conclusions” in 20062 as a key tool
for safeguarding the internal security of member states
and, in particular, for preventing and exposing illegal immi-
gration and related crimes as well as other cross-border
crimes. The Regulation on the European Border and Coast
Guard from 20163 rendered the European integrated bor-
der management (IBM) legally binding in relation to the
previous model of integrated border management from
2006. It was composed of 11 components. In 2019, the
new Regulation on the European Border and Coast Guard*
(EBCG 2.0) was adopted.

' Article 77 (1) (c) of the “Treaty on the functioning of the of the Eu-
ropean Union,” Official Journal of the European Union 2016/C 202/01,
2016. Available online: https://eur-lex.europa.eu/legal-content/EN/TX-
T/?uri=celex%3A12016 ME%2FTXT (accessed on February 24, 2023).

2 “"Council Conclusions of 4-5 December 2006 on Integrated Border
Management (2768th Justice and Home Affairs Council meeting in Brus-
sels),” Council of the European Union, 2006. Available online: https://
ec.europa.eu/commission/presscorner/detail/en/PRES_06_341 (ac-
cessed on February 24, 2023).

3 “Regulation (EU) 2016/1624 of the European Parliament and of the
Council of 14 September 2016 on the European Border and Coast Guard
and amending Regulation (EU) 2016/399 of the European Parliament
and of the Council and repealing Regulation (EC) No 863/2007 of the
European Parliament and of the Council, Council Regulation (EC) No
2007/2004 and Council Decision 2005/267/EC,” Official Journal of the
European Union, L 251/1, 2016. Available online: https://eur-lex.europa.
eu/legal-content/EN/TXT/?uri=CELEX%3A32016R1624 (accessed on
February 24, 2023).

4 “Regulation (EU) 2019/1896 of the European Parliament and of the
Council of 13 November 2019 on the European Border and Coast Guard
and repealing Regulations (EU) No 1052/2013 and (EU) 2016/1624,” Offi-
cial Journal of the European Union, L 295/1,2019. Available online: https://
eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32019R1896
(accessed on February 24, 2023).
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The Commission and the EBCG® are responsible for the
effectiveness of European IBM through a multiannual
strategic policy cycle. In order to implement the multian-
nual strategic policy for European integrated border man-
agement, Frontex is responsible for establishing a tech-
nical and operational strategy for European integrated
border management, decided by the management board,
based on a proposal submitted by the executive direc-
tor, prepared in close cooperation with the member states
and the Commission. The member states have to establish
national strategies for European integrated border man-
agement through close cooperation between the national

5 The EBCG is composed of the national authorities of member states
responsible for border management, including coast guards — to the
extent that they carry out border control tasks — the national authorities
responsible for returns and Frontex.



authorities responsible for external border management
and returns. These national strategies are governed by
Article 3 of the regulation, the multiannual strategic pol-
icy for European IBM and the technical and operational
strategy.®

Article 15 of the Schengen Borders Code’ states that
member states have to deploy the appropriate staff and
resources in sufficient numbers to carry out border control
at the external borders, while ensuring an efficient, high
and uniform level of control at the external border (Ar-
ticles 7 to 14). Under Article 16 of the Schengen Borders
Code, border guards have to be specialized and properly
trained professionals in accordance with the common core
curricula for border guards established and developed
by Frontex. The training includes specialized training for
detecting and dealing with situations involving vulnera-
ble persons, such as unaccompanied minors and victims
of trafficking. With the support of the agency, member
states should encourage border guards to learn the lan-
guages necessary for carrying out their tasks.

6 See Article 8 para 6 of the European Border and Coast Guard Reg-
ulation. See “Regulation (EU) 2019/1896 of the European Parliament
and of the Council of 13 November 2019 on the European Border and
Coast Guard and repealing Regulations (EU) No 1052/2013 and (EU)
2016/1624,” op. cit.

7“Regulation (EU) 2016/399 on a Union Code on the rules governing the
movement of persons across borders (Schengen Borders Code),” Offi-
cial Journal of the European Union, L 77/1,2016. Available online: https://
eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32016R0399
(accessed on February 24, 2023).
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The main document regulating Schengen standards on
border management is the Updated EU Schengen Cata-
log on External Borders Control, Return and Readmission®
(Schengen catalog). The purpose of the Schengen cata-
log is to give recommendations and highlight best prac-
tices for implementing the regulations and other border
management documents. The Schengen catalog serves
as a reference tool for future evaluations undertaken in
candidate countries and for monitoring the correct appli-
cation of the Schengen acquis by Schengen states.

Border management requires a high level of professional-
ism. Each member state is expected to grant one public
civil authority primary responsibility for implementing In-
tegrated Border Management, especially with regard to
border control, preventing illegal immigration along ex-
ternal borders and combating illegal immigration inside
the member state’s territory. There should be a central-
ized command, control, supervision and instructions for
border control, risk analysis and criminal investigation as
well as for inter-agency and international cooperation with
regard to preventing and combating illegal immigration.

The responsible authority, typically the Border Guard or
Border Police, should be centralized and have a clear
structure. There should be a direct chain of command be-
tween the units of the responsible authority at the central,
regional and local level to ensure a common approach
to border control, a unified planning and training system
and an extensive and fast data flow at all levels of the or-
ganization. In Ukraine, integrated border management is
being implemented in accordance with the “Integrated

8 “Updated EU Schengen catalog on external borders control, return and
readmission,” No.7864/09, SCH-EVAL 48, FRONT 21, COMIX 252, March
19,2009. Available online: https://data.consilium.europa.eu/doc/docu-
ment/ST-7864-2009-INIT/en/pdf (accessed on February 24, 2023).
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Border Management Strategy for the period till 2025.”°
IBM is defined as the coordinated activity of the compe-
tent state bodies and military formations with the aim
of creating and maintaining a balance between the ad-
equate provision of border security and maintaining the
openness of the state border for legal cross-border coop-
eration and travelers.

The State Border Guard Service of Ukraine (SBGS) is re-
sponsible for border control and its duties are performed
in accordance with Ukrainian law regulations as well as in-
ternational agreements. Where necessary the State Phy-
tosanitary Service and the State Ecological Inspectorate
may be involved in border control. The SBGS coordinates
activities at border crossing points. It is subordinated to
the Ministry of Internal Affairs of Ukraine.

S “Po3nopsipxeHHs MNpo cxBaneHHs CTpaTerii iHTErpOBaHOro ynpaBiHHA
KopAoHamu Ha nepiop, no 2025 poky,” [Order on approval of the Inte-
grated Border Management Strategy for the period up to 2025] 687-
2019-r, July 24, 2019. Available online: https://zakon.rada.gov.ua/laws/
show/687-2019-%D1%804Text (accessed on February 24, 2023).
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Ukraine has adopted its national “Integrated Border Man-
agement Strategy for up to 2025"” which is in line with
the Schengen acquis. This strategy has a supplementary
“Action plan for 2020-2022.” The strategy takes account
of the 11 components of European Integrated Border Man-
agement (regulation EU 2016/1624), the technical and op-
erational strategy for European IBM and the recommen-
dations of the Compendium of the Coordinated Border
Management of the World Customs Organization. It cov-
ers the three horizontal (common) areas (human rights,
staff training, technology and research development).

The main goal of the strategy is to fulfill the national obli-
gation to implement the Association Agreement between
Ukraine,on the one hand, and the EU, the European Atom-
ic Energy Community and their member states, on the
other. The strategy and action plan follow the Schengen
acquis standards, are well structured and identify clear
and perspicuous goals for IBM up to 2025. According to
the strategy one of the main threats is the sectors of the
Ukrainian border that are temporarily not under Ukraini-
an control (following the Russian invasion of Ukraine on
February 24, 2022). Moreover, its geographical location
makes Ukraine an attractive country for illegal migration
and drug smuggling.

The second part of the strategy contains strategic ob-
jectives, and together with the specific activities in the
action plan, it clearly sets out plans for IBM in Ukraine.
The action plan sets out detailed actions along with the
responsible authorities, period and budget. The Russian
invasion has had a significant impact on the IBM system.
The implementation of the activities will therefore de-
pend on the ongoing situation in Ukraine.

% 1bid, see the page 7 of the Strategy for Integrated Border Management
up to 2025.
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Border control is in the interest not only of the Schengen
member states, at whose external borders it is carried
out, but of all member states that have abolished or will
be abolishing border controls at their internal borders.
Therefore, it is worth remembering that when implement-
ing border management, member state control of the ex-
ternal border benefits both the member state and the re-
maining Schengen member states (under the principle of
solidarity). Effective border controls should therefore be
maintained constantly and cover all illegalities, including
those with no impact on local security.

The Schengen acquis is the part of EU law expressed di-
rectly in primary law. The protocol (No 19) on the Schen-
gen acquis, integrated into the legal framework of the
EU, stipulates that the acquis comes from agreements on
the gradual abolition of checks at internal borders." The
Schengen acquis was integrated into the framework of EU
primary law by the Treaty of Amsterdam of October 2,1997.

Border management is also integrated into primary leg-
islation, as stipulated in Article 77 of the Treaty on the
Functioning of the EU. In secondary law, there are many
regulations, directives and decisions regulating border
management. The most important regulations are the
Schengen Borders Code and the European Border and
Coast Guard regulation. The regulations have general ap-
plication and are binding in their entirety and directly ap-
plicable in all member states. That means they are not
transposed into member state national law, but automat-
ically and directly integrated. As such, these regulations
would apply immediately upon Ukraine’s inclusion into
the Schengen Area.

" Agreement of June 14,1985, and of June 19, 1990, as well as related
agreements and the rules adopted on the basis of these agreements.
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The EU directives form the Schengen acquis relating to
IBM. These are, for example, the return directives,” di-
rectives on the obligations of carriers,”™ removal by air of
third-country nationals™ and travel and residence of EU
citizens™. Under European Law, the directive is binding
upon all the member states it applies to, but leaves the
form and methods applied down to the national authori-
ties. In practice, all directives relating to IBM will have to
be transposed into Ukrainian national law before it can
become a member of the Schengen Area.

2 “Directive 2008/115/EC of the European Parliament and of the Council
of 16 December 2008 on common standards and procedures in mem-
ber states for returning illegally staying third-country nationals,” Official
Journal of the European Union, L 348/98, 2008. Available online: https://
eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32008L0115
(accessed on February 24, 2023).

3 “Council Directive 2001/51/EC of 28 June 2001 supplementing the
provisions of Article 26 of the Convention implementing the Schen-
gen Agreement of 14 June 1985,” Official Journal of the European Union,
L 187, 2001. Available online: https://eur-lex.europa.eu/legal-content/
EN/ALL/?uri=CELEX%3A32001L0051 (accessed on February 24, 2023);
and “Council Directive 2004/82/EC of 29 April 2004 on the obligation
of carriers to communicate passenger data,” Official Journal of the Eu-
ropean Union, L 261/24, 2004. Available online: https://eur-lex.europa.
eu/legal-content/EN/TXT/?uri=celex%3A32004L0082 (accessed on
February 24,2023).

4 “Council Directive 2003/110/EC of 25 November 2003 on assistance
in cases of transit for the purposes of removal by air,” Official Journal
of the European Union, L 321, 2003. Available online: https://eur-lex.eu-
ropa.eu/legal-content/en/TXT/?uri=CELEX%3A32003L0110 (accessed
on February 24, 2023).

s “Directive 2004/38/EC of the European Parliament and of the Coun-
cil of 29 April 2004 on the right of citizens of the Union and their family
members to move and reside freely within the territory of the member
states amending Regulation (EEC) No 1612/68 and repealing Direc-
tives 64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC,
75/35/EEC, 90/364/EEC, 90/365/EEC and 93/96/EEC (Text with EEA
relevance),” Official Journal of the European Union, L 158/77, 2004. Availa-
ble online: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CEL-
EX%3A32004L0038 (accessed on February 24, 2023).



The approximation of Ukrainian legislation to the Schen-
gen acquis is primarily the task of the government institu-
tions and the parliament (Verkhovna Rada of Ukraine). At
the political level, planning and monitoring the process of
the approximating Ukrainian legislation to European law
lies within the competence of the Cabinet of Ministers of
Ukraine — Prime Minister of Ukraine, Deputy Prime Minis-
ter for European and Euro-Atlantic Integration of Ukraine.
At the operational level, the Government Office for Coor-
dination on European and Euro-Atlantic Integration coor-
dinates the activities of the executive bodies in drafting
and implementing measures aimed at implementing the
EU acquis.

The Support Group for Ukraine and the EU Advisory Com-
mission in Ukraine were created to support Ukraine in im-
proving its legislation (and implementation of the Schen-
gen acquis). Their task is to provide advice and training to
support the reform of the state bodies (including the bor-
derguard service).Several agreements were concluded
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between the Ukrainian government and the governments
of the Schengen countries. These agreements have been
ratified by the Ukrainian parliament and form part of
Ukrainian legislation. In particular, they relate to local bor-
der traffic'® and joint border patrolling.”

'® Local Border Traffic Agreements between Ukraine and Schengen Ar-
ea’s member states: Poland — “Yropa mix KabiHeTom MiHicTpiB YkpaiHu
Ta Ypsigom Pecny6niku MNonblia Npo npasuia MicLLeBOro NPUKOpPLOHHOMO
pyxy,” [Agreement between the Cabinet of Ministers of Ukraine and the
Government of the Republic of Poland on the rules of local border traf-
fic] No. 616_138, 2009. Available online: https://zakon.rada.gov.ua/laws/
show/%20616_138 (accessed on February 24, 2023); Slovak Repub-
lic— “Yropa mix YkpaiHoto Ta CnoBaubkoto Pecny6aikoto npo micu,esuit
NpUKOpAOHHMI pyX,” [Agreement between Ukraine and the Slovak Re-
publicon local border traffic] No.703_076,2008. Available online: https://
zakon.rada.gov.ua/laws/show/%20703_076#Text (accessed on Febru-
ary 24, 2023); Hungary — “Yroga mix KabiHeTom MiHicTpiB YkpaiHu Ta
Ypapom Yropcbkoi Pecnybniku npo npaBuaa MicLLeBoro npukopLoHHOro
pyxy,” [Agreement between the Cabinet of Ministers of Ukraine and
the Government of the Republic of Hungary on the rules of local border
traffic] No. 348_072, 2007. Available online: https://zakon.rada.gov.ua/
laws/show/348_0724#Text (accessed on February 24, 2023).

7 Joint Border Patrolling Agreements between Ukraine and Schengen
Area’s member states: Slovak Republic — “Yroga mix AgmiHicTpauieto
[ep>xxaBHOI MPUKOPAOHHOI CNy>X6U Ykpainu i MiHicTepCTBOM BHYTPILLIHIX
cnpas CnoBaubkoi Pecnybniku npo cninbHe NaTpy/1toBaHHS YKPAiHCbKO-
-C/I0BaLLbKOrO fepxaBHOro kopaoHy,” [Agreement between the Adminis-
tration of the State Border Guard Service of Ukraine and the Ministry of
the Interior of the Slovak Republic on Joint Patrolling of the Ukrainian-
-Slovak State Border] No. 703_093, 2013. Available online: https://
zakon.rada.gov.ua/laws/show/703_093#Text (accessed on Febru-
ary 24, 2023); Hungary — “lMpoTtokon mix AgmiHicTpauieto [JepxaBHoi
NPUKOPAOHHOI CnyX6u Ykpainu Ta lMoniuieto YropwmHm npo cninbHe
naTpy/toBaHHS YKPaTHCbKO-YropCbKoro AepxaBHoro kopaoHy,” [Protocol
between the Administration of the State Border Guard Service of Ukraine
and the Police of Hungary on Joint Patrolling of the Ukrainian-Hungarian
State Border] No. 348_089, 2013. Available online: https://zakon.rada.
gov.ua/laws/show/348_0894#Text (accessed on February 24, 2023);
Poland — “MpoTokon mix AgmiHicTpauieto JepxxaBHOT NPUKOPLOHHOT
cnyx6u Ykpainu Ta fonosHum KomeHpaHToM MNprKopLOHHOI BapTu
Pecny6niku MosbLua npo cninbHe naTpyntoBaHHs,” [rotocol between the
Administration of the State Border Guard Service of Ukraine and the
Chief Commandant of the Border Guard of the Republic of Poland on
joint patrolling] No.616_150, 2010, Available online: https://zakon.rada.
gov.ua/laws/show/616_150#Text (accessed on February 24, 2023).
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Nevertheless, one can agree with the experts of the Ukrain-
ian NGO Europe Without Barriers'™ that one of the main
problems is the incompatibility of Schengen and Ukrain-
ian legislation, particularly regarding the legal interpre-
tation of the phrase “territory of a common checkpoint.”
Within the framework of the Schengen legislation, the
“territory of a common checkpoint” is a place where only
EU laws and regulations apply. There is a need for consul-
tations on this in the EU-Ukraine format.

Ukraine’s prospects for Schengen integration, as well as
the absence of internal borders and institutional readiness
to cooperation with EU depend on its ability to undertake
the necessary steps:

a. to continue implementing the National Integrated
Border Management Strategy, including the com-
ponents outlined in the new European Border and
Coast Guard Regulation (2019);

b. to further bolster the institution responsible for
controls at the state borders, focusing on the future
Schengen external borders;

c. to adapt the national legislation to the Schengen
acquis relating to border management and facilitate
the movement of persons across the border.

'8 P, Kravchuk, I. Sushko “Solution roadmap. Current problems of Ukraine—
Schengen border,” Europe without Barriers, February 10, 2021. Avail-
able online: https://europewb.org.ua/wp-content/uploads/2021/02/
Dorozhnia-karta-web.pdf (accessed on February 7, 2022)
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The following actions are also important:

e consistently implement the actions and regularly as-
sess and update the Action Plan;

e update the parts of the Action Plan relating to the
Russian invasion of Ukrainian territory;

e when drafting the new strategy for the next period,
more attention should be paid to the strict content
(components), as stated in Article 3 of the Regula-
tion (EU) 2019/1896. For example, the current strat-
egy lacks provisions on “technical and operational
measures within the Schengen area which are relat-
ed to border control and designed to address ille-
gal immigration and to counter cross-border crime
better”, and the management of these is not clearly
defined at the national level,

e similarly, the next strategy should pay more atten-
tion to future external borders (with Belarus, Russia
and Moldova, as well as international airports), de-
pending on the situation in the temporarily occupied
territory).

Concerning the institutional model on which the controls
at the state (external) borders rest, the focus should be
on building the institutional capacity, mainly at the future
external Schengen borders, which means:
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creating enough positions (staff) for border check
and border surveillance activities;

continue building the border crossing-point infra-
structure in line with the Schengen standards given
in the Schengen catalog;

upgrading infrastructure at future Schengen airports,
namely the infrastructure for separating passengers
on Schengen and non-Schengen flights;

creating an IT infrastructure that is compatible with
EU and international information systems (namely
the Schengen Information System, visa information
system, entry/exit system, ETIAS System, Interpol
systems);

adopting the necessary measures for the correct ap-
plication of EU legislation (the main part of the legis-
lation on border control is covered in the regulations);

providing sufficient technical means for carrying out
first-line and second-line checks (common Schengen
entry—exit stamps, document check devices, etc.);

creating a national coordination center for border
surveillance for the timely exchange of information
and timely cooperation among the national authori-
tiesresponsible for land and sea border surveillance;
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e providing sufficient technical and other means of

border surveillance (e.g., portable technical systems,
surveillance vehicles, patrol cars, night vision devic-
es, helicopters, airplanes, patrol dogs etc.).

analyze the national legislation and Schengen acquis
relating to IBM. The analysis could be provided
through organized discussions with experts (e.g.,
focus groups). Experts involved in the discussion
should identify the main directions for adapting the
national legislation to the Schengen acquis;

the facilitation of the movement of persons across
the common border could be improved by extending
the infrastructure and building new border crossing-
-points at the common border. Pressure should be
exerted on the state authorities by municipal au-
thorities in particular, as the negative impacts visibly
affect the quality of life of citizens in villages along
the border (traffic queues in villages, etc.).

1°
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